In the pre-constitutional case of S v Khanyile, Didcott J identified three factors to be considered in deciding if legal representation would need to be provided: 11 (a) the complexity of the case in fact and in law;
(b) the personal "equipment" of an accused to fend for himself or herself; and (c) the gravity of the case, the nature of the offence alleged, and the possible consequences for the accused if convicted.
It is submitted that the three considerations identified by Didcott J can be appropriately adapted to civil cases embraced by the Constitution in section 34;
albeit that the decision was handed down in the pre-constitutional era. The first factor, being the complexity of the case, applies mutatis mutandis to civil matters.
For example, an unopposed divorce, where there are no children of the marriage or assets to be divided, could well be handled by the litigants sans legal representation.
This could be contrasted with a complex divorce, involving a dispute as to care of children and division of assets, where the complexities are such in fact and law that legal representation would be highly necessary or advisable. As to the second factor, the ability of litigants to represent themselves, (when made applicable to civil matters), in particular the socio-economic position (including the educational background) of some litigants could make them far more capable of adequately representing themselves than others from a more disadvantaged socio-economic position and having only a limited education.
Apropos the gravity of the matter, the issue is not a question of the offence committed but rather the effect of the civil dispute on the litigants. For example, an application for eviction has considerable consequences for the person or persons 11 S v Khanyile 1988 3 SA 795 (N) 815. For a discussion thereof see also McQuoid-Mason 1999 Windsor YB Access Just 4. Didcott J's judgment was eventually overruled by the Appeal Court in S v Rudman: S v Mthwana 1992 1 SA 343 (AD), which held that the courts should not be able to coerce the government into providing civil legal aid because this could not (held the court) be feasibly implemented, given the financial and human resources constraints existing in South Africa. It is submitted that this ratio decidendi should no longer be applicable in the light of the purposive interpretation of s 34 of the Constitution outlined above. See also McQuoid-Mason 1992 SAJHR 96. evicted. In such an eviction matter, it is submitted that a lack of legal representation could well result in extremely serious results for an evicted litigant.
12
McQuoid-Mason asks the question of whether a duty is imposed on the state to provide legal aid or assistance to a person in a civil case who cannot afford it.
Interestingly he argues that the answer is probably no due to the lack of an explicit Constitutional duty imposed on the state to provide the services of a legal practitioner to litigants in civil cases. 14 Legal Aid South Africa 2012 www.legalaid.co.za. See the Guide at para 4.9.1, which notes that, in civil matters, legal aid will not be rendered: (i) in debtors' courts proceedings; (ii) for the administration of an estate or the voluntary surrender of any estate; (iii) in actions for damages on the grounds of defamation, breach of promise, infringement of dignity, invasion of privacy, seduction, adultery and inducing someone to desert or stay away from another's spouse; (iv) in a claim for maintenance and which can be determined by a maintenance court without the assistance of a legal practitioner; (v) in undeserving divorce matters; (vi) for any action which may be instituted in the Small Claims Court or where the amount of the claim does not exceed the jurisdiction of the Small Claims Court by more than 25%; (vii) in a civil appeal unless the Director is satisfied that there are reasonable prospects of the appeal succeeding; (viii) in arbitration, conciliation or any other forms of alternate dispute resolution; (ix) in matters where there is not substantial and identifiable benefit to the client; (x) in matters excluded by the Board from time to time; (xi) in matters where enforcement of an order in favour of the applicant will yield little benefit; (xii) in enquiries in the Children's Court without the prior approval of the Director; and (xiii) for an application to obtain an interdict in respect of the prevention of family violence or harassment as a result of domestic or family disputes, since an interdict in these matters can be obtained without the assistance of a legal practitioner. In addition to those who qualify for legal aid (be it criminal or civil), there is a broad group -whom Brickhill identifies as the "working poor, lower middle class and parts of the rural population" 19 -who fall through the cracks of the system, as it were.
This group of potential civil litigants would not qualify in terms of the means tests of Legal Aid SA or the various law clinics, but would still be unable to afford private legal representation. An expanded service provided by law students at law clinics and/or post-study community service could play a role in meeting this need. The next section deals with how clinical legal education may do this.
Clinical legal education at the University of KwaZulu-Natal and elsewhere in South Africa
Maisel notes that:
20
Spurred by desires to make the law school experience more educational and relevant for students and to promote equal justice and the rule of law, scholars have devoted considerable attention and resources to creating or expanding clinical legal education.
Yet community service through work at one's university law clinic is not compulsory for many LLB students in South Africa. There is no doubt that as a vocational qualification, an LLB degree should adequately prepare graduates for the world of legal practice. Any failure by the South African LLB curriculum to provide adequate exposure to practical legal skills would be a major shortcoming indeed. This also Kuppan "Legal Aid" 133. assistance on the rights of marginalised or vulnerable groups, such as ethnic minorities, refugees, children, prisoners and women. Specialisation allows clinics to tackle systemic deficiencies in the delivery of justice, while at the same time building the expertise of students in a particular area of law. 57 McQuoid-Mason states that law students can play a valuable role in assisting indigent members of the community in satisfying some of their needs by engaging with the communities in service programs. 58 In an ideal situation, the combined legal aid efforts should mirror the real needs of its main beneficiaries, the poor and marginalised which, in turn, should be reflective of the demographic distribution of poverty, unemployment and other factors affecting society.
59
It has been argued that a certain amount of pro bono work by law students in South Africa should be a prerequisite for graduation. 60 It is most obvious for such pro bono work to be channelled through CLE. An illustration of this concept is reflected in the graduation requirements of Tulane Law School in the United States of America. In September 1987, Tulane Law School became the first US law school to require its students to perform community service in order to graduate. Each student had to complete a minimum of 30 hours of legal service on behalf of indigent clients in the New Orleans Metropolitan Area or alternatively during their vacation periods at the students' home town or summer community. The required hours are ungraded, but appear on the students' academic transcript as a "pro bono credit". Although the implementation of the programme is significantly different from the compulsory community service currently under speculation its resolve to social injustices is on par with current objectives. The decision to begin the pro bono program grew out of concern for the unmet legal needs of the poor, as well as concern for the educational enrichment of law students. The essential premise of the programme is the "trickle-up" theory of moral obligation, an ideal way to shape attorneys' attitudes from the ground up. This instills a sense of responsibility within the law students before becoming members of the bar. Drawing upon this, Tulane graduates should 57 Supra at 4. law degree requirements, students provide free legal services either to a law clinic or legal NGO or to the Department of Justice by providing research assistance to a judge or magistrate. This plays a big role in conscientising the students to social justice. Such opportunities could be offered within our own justice and NGO system.
The externship option is also recommended as a cost-effective alternative to an inhouse clinical course.
Finally, a further recommendation would be for the duration of post-LLB community service to be reduced according to the number of hours' community service already achieved during the LLB degree. This recommendation is made on the assumption that the Legal Practice Bill's community service provisions is passed into law.
68
In conclusion, this paper has shown that university law clinics have a positive role to play in promoting improved access to justice for all. However, to fully harness the legal service provision potential of these clinics, it is submitted that CLE -through work at university law clinics -should be a compulsory, credit-earning course for graduation with the LLB degree. However, university law clinics require adequate resourcing, in terms of financial and other logistical backing from their universities and adequate supervisory capacity for compulsory CLE to work properly.
course. Internships can be said to be unpaid work through which students gain experience in a given field. A student in an externship receives academic credit for his/her unpaid legal work and therefore must meet a series of requirements set by a law school and the legal profession. American University Washington School of Law Date Unknown www.wcl.american.edu.
For the latest draft of the Legal Practice Bill see Department of Justice 2012 www.justice.gov.za.
